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Abstract

Most of the rural population in Nepal Is engaged In
subsistence farming. There is a high rate of
migration of poor landless people from the
mountains to the plains and the rural to the urban In
search of better land for farming and better job for
livelihood. This has resulted in heavy encroachment
on government and public land. There are several
legal arrangements for the preservation and
management of government and public land, but
the lack of a comprehensive land policy, an
Integrated land act, and a responsible bureau for
their preservation and management has resulted In
their continuous depletion. A recommendation Is
made for a better management of government and
public land in Nepal.




Background

Mountainous and Landlock country located
petween latitudes 26°22'N to 30°27'N and
ongitudes 80°04'E to 88°12'E and lying between
ndia and China.

Area 147,181 sq km and population about 23.5
million.

5 physio-graphic regions — Himalayas, High
Mountains, Middle Mountains, Siwaliks, Teral.
(68m to 8,848m)

Migration from rural and high lands to fertile
plains and urban centers.

Challenge of Management of Land.




Legal Provisions on Government and Public Lands

By "Government land" is meant road, path, railway, and
land housing government building or construction; and
this word also denotes forest, shrubs, rivers, rivulets,
land abandoned by river, lakes ponds and their banks,
canal, water channels, unregistered land, uncultivated
land, un-used land-slopes, sands and other lands
specifically denoted so by Government of Nepal through
publication in the Nepal Gazette.

By "Public land" is meant land allocated for use not only
by individual but by general public like path, pond, water-
sprout, well and their banks, exit for cattle, grazing-land,
graveyard, public inn, temple, place for religious practice,
memorials, court-yard, sewerage, market-place, public
entertainment and sports ground and other lands
specifically denoted so by Government of Nepal through
publication in the Nepal Gazette.



Legal Provisions ....... contd.

The responsibility for the maintenance of inventory and protection
of public land - respective Village Development Committee (VDC)
or Municipality and the District Development Committee (DDC).

Clauses 25 (c) and 93(a) of Local Self-Governance Act 1999
mention one the functions and duties of the local Ward
Committee "to assist the VDC/ Municipality in keeping inventory
of, and in protecting, population, houses, land, rest houses,
shelters, inns, temples, shrines, hermitages, monasteries,
mosgues, madarsa, divine, places, barren land, ponds, wells,
lakes, deep water, canals, taps, stone water taps etc" within their
areas.

Clause 189(e) of the same Act is more pronounced and it
mentions one of the functions and duties of District Development
Committee relating to land reforms and management "to protect
and promote the unregistered land and government barren land
situated within the district development area" (LBMC/GoN,1999).

Land Revenue Act 1977 categorically restricts from registering
the government and public land in the name of individuals. In
case of such land being registered in the name of individuals
befolr_g or after the enactment of this law shall automatically be
invalid.



Legal Provisions ....... contd.

e The third amendment of 1998 of Land Revenue
Regulations 1979 has made the related district Land
Revenue Office responsible for the protection of the
government and public land. Article 22A has the mandatory
provision that the Land Revenue Office should register the
government and public land under its area and keep its
record update in the prescribed schedules. It states that the
conservation and protection of such recorded government
and public land shall be the responsibility of the related
Land Revenue Office. (DOLRM/GoN, 2001).

* During cadastral survey and re-survey, the surveyors
should pay special attention to the registration of
government and public land in the name of government.

« The conservation, protection and custodianship of the
government land as the forests and the national parks and
wildlife reserves are outlined in the Forests Act 1982. No
land within the national forest may be registered in the
name of individuals. Even if they are registered, they will be
automatically invalid. (LBMC/GoN, 1982)



Legal Provisions ....... contd.

« The local Chief District Officer (CDO) also has an
Important role in the protection of government and public
land. As per clauses 9 and 10a of Local Administration
Act 1971, the CDO can order demolition of houses
constructed by unauthorized persons in the government
and public land and fine up to an amount of NRs 5000.

« Nobody can cultivate government and public land
without proper government authority. In case of
cultivating or providing unlawful authority for their
cultivation, the CDO can award a jail term of three
months. The CDO should maintain the record of
government and public land under his jurisdiction and
provide a copy to the related Land Revenue Office and
the  District Development Committee’s  Office
(LBMC/GoN, 1971).



Challenges

« The above shows that, In Nepal, many different

organizations and authorities have been entrusted with the
legal responsibility for maintaining the records and
protection of government and public land, and in most of the
cases the responsibilities are overlapping.

These are the real challenges since it can be easily
understood that everybody’s work is nobody’s work. Due to
such ambiguity, it can be clearly understood that the work
has not been very effective.

However, since the related district Land Revenue Office Is
the authority for maintaining records of all kinds of lands,
and the Land Revenue Office and the Survey Goswara are
responsible organizations for land registration, they can not
escape from maintaining the updated records and thereby
providing security of the government and public land.



Challenges .... contd.

e Out of 75 districts in Nepal, the inventory of the
government and public land of 15 districts are
published In book form for general public use and
rest will be published within one year (Acharya).

* With respect to physical security of the forests and
the national parks and the wildlife reserves related
government departments are established.

« However, for other government and public land
(except under direct use of concerned government
entity) no custodian department Is specifically
made responsible. Legally, both the District
Administration Office and the related Land
Revenue Office have responsibility for their
protection.



Challanges .... contd.

 Despite all legal provisions for the maintenance of
records of government and public land and their
protection, there is a continuous encroachment on public
and private land in Nepal and their areas are under
continuous depletion.

« Effective and sustainable land management is still
lacking. Many parts of the forests are being cleared,
many banks of the rivers are being turned into slums,
banks of the highways and other roads are being turned
Into settlements and markets and many cultivable public
and government lands are being turned into farmlands.



Challenges .... contd.

« Some of the major reasons of illegal encroachments on
government and public land can be categorized as following.
— Poverty, landlessness and search for better income
— Conflict and displacement
— Open border and immigration of foreign poor
— Political instability and lawlessness
— Legal loopholes
— Lack of political will and policy stability
— Lack of public awareness
— Ambiguity of responsibility and custodianship

* In the Nepalese context, there is also a strong tendency of
migration from rural to urban areas. The tendency is
therefore to move from the extreme rural areas to local
bazaar areas, to local towns, to district headquarters (town/
city) and ultimately to the capital city to look for work and
better wage.



Challenges .... contd.

« Most of the population is engaged in subsistence farming.
Most of the fertile lands for farming are situated in the terai
(plain lands) and the river valleys in the Siwaliks and the
middle mountains of the countries.

e |tis therefore observed that farmers move to lower mountains
and ultimately to the fertile plains of the terai. With the little
money they have, they can not afford suitable size of the
farm for their livelihood and therefore start encroachment on
government and public land.

 The twelve-year long conflict (1994-2006) in the country has
also contributed In this encroachment process. The
displacement of people and immigration from remote part of
the country to terai and urban areas where there was
relatively higher presence of the state was seen. Although no
official data Is available for such displacement and
immigration. It is natural that this contributes to higher
pressure on the government and public land.



Challenges .... contd.

 Nepal has an open border with Bihar, Utter Pradesh and
Bengal provinces of India. Coincidently, these provinces in
India are the most heavily populated provinces and also
home to the most poor in India. It is therefore natural that
there is a heavy influx of foreign poor in the terai and urban
areas in Nepal.

* Nepal has gone through political instability since many
decades. There is seen a distinct lack of law-enforcement.
The constitutions have gone changes for at least six times
during the last sixty years. The current interim constitution is
undergoing its fifth amendment within a little more than one
year of its existence. Due to such frequent political changes
in the country, people do not show adequate respect to the
aw.

« We could as well see some legal loopholes for
encroachment on government and public land. In the
absence of strong legal body to stop them, wrong and non-
law-abiding people intend to encroach upon government and
public land.



Challenges .... contd.

Another very strong reason for encroachment on
government and public land is the lack of political will and
policy stability on how to deal with landlessness, ex-kamaiya
(ex-bonded labour) problem, environment protection etc.

The Nepalese society is very much politically motivated.
Most of the citizens, civil society and even the non-
governmental organizations (NGOs) take too much attention
on major political issues of the country.

But adequate concern for environmental issues and the
protection of the government and public land is not seen in
their agenda. In the present days, some NGOs are
advocating on land reform issues but their attention on land
management and protection of government and public land
IS not felt adequate.

Duplication of responsibility, more focus on maintenance of
records rather than physical maintenance, protection and
overall management of government and public land was the
focus of the discussions in the last chapter.



Conclusions

There are several reasons for the encroachment of
government and public land in Nepal and the problem for
their protection, maintenance and overall management
of land.

Ministry of Land Reform and Management as the key
government organization responsible for policy
formulation and guidance has a role to play in this
respect.

As a step forward it is necessary that the ministry takes
steps to make available reliable and transparent records
of government and public land to citizens, NGOs and
other governmental organizations.

It Is also Iimportant that an integrated land act be
formulated and duplication of responsibility avoided.

A clear distinction should be made between the
custodian and the support for collection, updating and
maintenance of government and public land records.



Conclusions ....... contd.

e It Is also necessary that a structural re-organization be
made to constitute a Department of Government and Public
Land under the Ministry of Land Reform and Management
to maintain and update not only the records of such lands
but also to oversee that no encroachments on such lands
are made and they are maintained physically as well.

 These initiatives have already been undertaken. District-
wise inventory books of government and public land are
under publication. A study for organization restructuring is
under process. Surveyor’'s license have been issued
arranging for the incorporation of private Surveyors in the
maintenance of land records and developing parcel maps
with adjudication and description of land parcels with exact
dimensions.

 Land administration is also proposed to be devolved in the
local or district level in near future. It is hoped that, after
these interventions and reforms, Nepal will have a better
picture in avoiding encroachments and maintaining and
protecting government and public lands.



